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THE STARTING QUESTION

You are considering the
desighation of a
midcentury modern house
as a historic landmark. The
owner, who objects to the
designation, has asked if
the city has the right to do
SO.

How do you answer?

What is the legal basis for
regulations related to
preservation in your
community?




The first issue facing any
local historic preservation
commission is whether it has
the legal authority to act.
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WHAT IS A HISTORICAL PRESERVATION

ORDINANCE?

Provides Protection for Historic Resources

Local historic preservation ordinances are the laws that
communities implement to protect historic preservation resources.
These laws protect individual sites and areas, and they offer the
strongest form of legal protection for historic properties. Each
ordinance is tailored to fit the needs that best suit the individual

community.
(National Trust for Historic Preservation)
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10™ AMENDMENT
POLICE POWER OF STATE AND LOCAL GOVERNMENTS

The 10th Amendment
& "The powers not delegated to the &
B L 'nited States by the Constitution,
nor prohibited by it to the States,
are reserved to the States
respectively, or to the people.”

= Reserved to the states
= States may delegate to local governments

= Power of a government to provide for the public health,
safety, morals and general welfare of its citizens,

including historic preservation
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rights reserved



CALIFORNIA CONSTITUTION

A county or city may make and enforce within its
Iimits all local, police, sanitary, and other ordinances
and regulations not in conflict with general law.

Article 11, Local Government, Sec. 7
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EARLY HISTORIC PRESERVATION

PROGRAMS

= Honorary designations

= Administered by community
historical organizations

® Focus on great (white) men
= Informal
" Focus on great architecture
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NATIONAL HISTORIC
PRESERVATION ACT OF 1966
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CHANGES IN PRESERVATION DIRECTION

" Tied to land use planning

= [Integration of historic
preservation into city and
county planning departments

= Preservation alighed with
zoning




ZONING

® Euclid v. Ambler (1922)

® Addressed the question of
whether a municipality & o | |
could deny property owners
the right to use their land
however they chose

ZONING

By EDWARD M. BASSETT, Counsel
of the Zoning Committee of New York
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CALIFORNIA STATUTES

COUNTIES

(a) The board of supervisors may acquire property for the
preservation or development of a historical landmark. The board of
supervisors may also acquire property for development for
recreational purposes and for development of facilities in
connection therewith.

(b) The board may, by ordinance, provide special conditions or
regulations for the protection, enhancement, perpetuation, or use
of places, sites, buildings, structures, works of art and other
objects having a special character or special historical or aesthetic
interest or value. These special conditions and regulations may
include appropriate and reasonable control of the appearance of
heighboring private property within public view. -

California Gov. Code § 25373
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CALIFORNIA STATUTES

CITIES

= (a) The legislative body may acquire property for the
preservation or development of a historical landmark. The
legislative body may also acquire property for development for
recreational purposes and for development of facilities in
connection therewith.

®= (b) The legislative body may provide for places, buildings,
structures, works of art, and other objects, having a special
character or special historical or aesthetic interest or value,
special conditions or regulations for their protection,
enhancement, perpetuation or use, which may include
appropriate and reasonable control of the use or appearance of
heighboring private property within public view, or both.

California Gov. Code § 37361
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WHAT IS A HISTORICAL PRESERVATION

ORDINANCE?

Provides Assurance of Due Process

An equally important purpose of the local
preservation ordinance is to ensure due
process and equal protection

Office of Historic Preservation - All
rights reserved



5T AMENDMENT

-INDIVIDUAL RIGHTS-

Fifth Amendment

To the U. S. Constitution

No person shall...be deprived of life, liberty, or P rOteCtS Cl t 1ZEeNS fr0 m
property, without due process of law; nor shall encroac h me nt by t h e

private property be taken for public use,

without just compensation. federal government
upon their property

Office of Historic Preservation - All
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14™ AMENDMENT

-INDIVIDUAL RIGHTS-

= Assures that American’s
rights are protected
against federal, state and
local governments

= Rights are protected
against encroachment

= Nothing the state does
can deprive Americans of
the right to use their
property

- 14th Amendment

..nor shall any state deprive any

person of life, liberty, or property,

without due process of law; nor
‘ deny to any person within its juris-
diction the equal protection of the
laws.
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QUESTIONS TO ASK

= What do you want your HP program to look like? Decide
what you want first, then write an ordinance to fit those
heeds.

= Where does HP interact with other local government
programs and regulations, such as land use planning,
code enforcement or the building department?

= What provisions in the ordinance will be supported by the
community and elected officials?
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KEY ELEMENTS

Purpose
Enabling Authority
Preservation Commission

Designation Procedures &
Criteria

Actions subject to Review
Economic Effects

Appeals
Enforcement
Definitions
Severability
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WHAT IS THE PURPOSE OF YOUR

ORDINANCE?

®" What resources should be protected?
" How should resources be protected?

®" How should the ordinance be administered and
enforced?

= Each community is unique. Don’t feel constrained by
what other communities have done.

Office of Historic Preservation - All
rights reserved



City of Davis .
Section 40.23.010 Purpose. - - - -
The purpose of this article is to premete the general welfare by prevldlng

. for the identification, protection, enhancement, perpetuation, and use of
. improvements, buﬂdmge structures, signs,: features sites, placee and
- areas within the city that reflect epemal elements of the C|ty s. historical,

- architectural,. arehaeelegleal cultural or. aeethetlc herltage fer the. .

- following reasons:

.. To encourage public knewledge underetandlng, apprematlen and use: ef

- the city's past;

.. To foster civic prrde in -t-he beauty- and character of the city and in the o

- accomplishments of its past;

.. To enhance the visual character of:the city by enceuraglng new deelgn

" and construction ‘that cemplements the city's historical buildings;

- its mhabltante

.. To protect property values within the city; -
.- To identify as early as possible and resolve conflicts between the

. preservation of hleterlcal reeeurces/dletrlcte and aIternatwe Iand uses;
- and '

.. To conserve valuable materlal and energy resources by engelng use and

mamtenance efthe exletmg bu1|tenwrenment........;...........:...........:....
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ENABLING AUTHORITY

mU. S. & CA Constitution
" “Police power” of local

governments to protect the
health, safety and welfare of citizens

= California Government Code Sections
25373(b) for counties and 37361(b) for cities

®"Court Decisions

Office of Historic Preservation - All
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ESTABLISHMENT OF THE PRESERVATION

COMMISSION

Your are a member of
your local preservation
commission. A proposal
to rehabilitate a historic
building is on the agenda.
How will you and your
colleagues operate as a
commission? And how
will you make your
decisions? Danville
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PRESERVATION COMMISSION

-SCOPE OF POWERS-

= Designation

= Review Projects

= Provide incentives

= Public education

" Review economic issues related to preservation

= Maintain relationship with Planning Commission, City Council,
Code Enforcement, and other agencies
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ESTABLISHMENT OF PRESERVATION

COMMISSION

Who will serve on the commission?
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ESTABLISHMENT OF THE

PRESERVATION COMMISSION

Who appoints them?

Term?
Professional qualifications?
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rights reserved



ESTABLISHMENT OF PRESERVATION
COMMISSION

What is the commission’'s authority?

Office of Historic Preservation - All
rights reserved
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City of Colton - -

Secﬁon 15 40. 050 Commrssron Members

The fallawmg regulatlons shaII apply to the rnernbarshlp and
Drganlzatlan Df tha HIStDrIC Preservatlan Carnrnlssmn

members appointed in accord with the prawsmns Df Chapter 2. 30
of the Colton Municipal Code. | | |
b) The Historic Preservation Commission shall be: appolnted by tha

knawledgeable in tha disciplines Df h|5t0ry, architecture, -
architectural history, planning, prehistoric:and historic archaeology,
folklore, cultural anthropology, curation, conservation, and- -
Iandscape architecture or related dISCIphnES such: as urban '
plannlng, Arnerlcan studies, American mwhzatlan or cultural

the carnrnunlty Carnrnlssmn rnarnbershlp may also include lay
members who have demanstrated special - mterests campetence
experience, or knowledge in historic preservation.:
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PENN CENTRAL TRANSPORTATION CO. V.
NEW YORK CITY
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The New York City

LANDMARKS

PRESERVATION
COMMISSION

= We have] no fixed rule against making additions to designhated
buildings—it all depends on how they are done.... But to balance a
55-story office tower above a flamboyant Beaux-Arts facade seems
hothing more than an aesthetic joke. Quite simply, the tower
would overwhelm the Terminal by its sheer mass. The 'addition’
would be four times as high as the existing structure and would
reduce the Landmark itself to the status of a curiosity.

= Landmarks cannot be divorced from their settings — particularly
when the setting is a dramatic and integral part of the original
concept. The Terminal, in its setting, is a great example of urban
desigh. Such examples are not so plentiful in New York City that
we can afford to lose any of the few we have. And we must
preserve them in a meaningful way — with alterations and
additions of such character, scale, materials and mass as will
protect, enhance and perpetuate the original design rather than
overwhelm it.

Office of Historic Preservation - All
rights reserved



PENN CENTRAL TRANSPORTATION CO. V.

NEW YORK CITY

= [The] New York City law does not o
interfere in any way with the present — COLRT0
uses of the Terminal. Its designation as ~
a landmark not only permits but
contemplates that appellants may
continue to use the property precisely
as it has been used for the past 65
years: as a railroad terminal containing
office space and concessions. So the
law does not interfere with what must
be regarded as Penn Central's primary
expectation concerning the use of the
parcel. More importantly, on this record,
we must regard the New York City law
as permitting Penn Central not only to R R,
profit from the Terminal but also to Bl EQUAL-JUS]ICE UNDERLAW- {88
obtain a "reasonable return" on its :
investment.

Court Justice William J. Brennan Jr.
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PRESERVATION COMMISSION

-POWERS UPHELD BY COURTS-

= Power to deny demolition or alterations
= Power to regulate new construction or development

" Power to impose affirmative maintenance
requirements (intervene in demolition by neglect)

31



THE PRESERVATION COMMISSION AND STAFF

Role of Commissioner Role of Staff

m Serve the public interest
= Making designations

= Reviewing projects and
advising/making = Decision-makers

decisions
= Planning
= Administering incentives
= Monitoring & site visits
= Education

" Technical advisors
® Administrators

Office of Historic Preservation - All
rights reserved



City of Glendale Section 2.76.100 (Powers and duties generally).:

The historic preservatlen commission shall have the power and it shall

A. Te cen5|der and recommend to the C|ty council add|t|en5 te and
deletions from the register of historical resources; - .

'B. To keep current and publish a register.of. hlStDI"ICEI| resources; - SR
C. To make recommendations to the: planning commission, and the city
ceunml on amendments to the h|5ter|c preservatlen element of the C|ty

D. To grant or deny applleatlens for permlts fer demelltlen or maJer
alterations of historical resources; | |
E. Te grant er deny appeals frem dec:|5|ens ef the dlrecter ef plannlng

of thlS cede

F. To: encourage public understandlng of and mvelvement in the unlque
‘historical, architectural and envirecnmental herltage ef the CIty threugh -----
educatlenal and interpretative programs;

G Te explere means fer the pretectlen retentlen and use ef any

district;
H. To make reeemmendatmns to the city ceunml on appllcatlens fer
prepertles te be mcluded in the preperty tax incentives pregram whlch

15. 20 070 ef this cede



PROCEDURES AND CRITERIA FOR

DESIGNATING HISTORIC RESOURCES

A property owner wants
to desighate her property
as a historic landmark
under your preservation
ordinance, and she wants
to know what the process
will be. How will you
answer her? What will be
in your ordinance?

Office of Historic Preservation - All
rights reserved



DESIGNATING HISTORICAL RESOURCES

SUBSTANTIVE ISSUES

®Provide clear
designation criteria
standards

®Define key terms

Criteria for the designation of historic
resources

The resource should be listed on the National Register of Historic

mUses criteria similar
?E:ZSSicri:::;(xfhosti;:?ﬁf:e’llr:?v;r\gnts in the history of the area to National Register

* Be associated with significant people in history
» Exemplifies distinctive characteristics of a certain time in history

« Has provided or will provide insight to the history of the area a n d C a I i fo r n i a
Register

Office of Historic Preservation - All
rights reserved



DESIGNATION AND OWNER’S CONSENT

-CHOICES-

=" Owner must agree to initiate nomination

=" Only named parties may nominate, e.g., city
council, historic preservation commission

= Anyone may nominate
= Owner may object to listing

Office of Historic Preservation - All rights
reserved



Owner s Consent

City: of Burbank : : :
Section 31-928 (c) Procedure for Dessgnanon — Hentage Commrssron
_________ Review and Recommendation -~ .
...Prior to setting the:item on its agenda, the City Planner shall obtaln
the owner’s written consent to the historic designation of the
property, structure, or improvement and his/her agreement to abide :
""""" by the historic preservatlon regulations of this Division through the"“""';

executlon of a covenant |n a recordable form

City of Munterey

.....................................................................................

A. Descrlptlon H-1 zoning is intended to |dent|fy and protect the most
important historical resources in the City, generally including : !
--------- properties with statewide, national, or international historic---
significance where that mgmﬂcance would be recognlzed outside of :
the City, and the City is steward of those resources are preserved for |
its citizens and a larger publ_l_c.___The City recognlzes its responsibility .. ¢
for preserving these resources for a national and iinternational public, |
and the H-1 zone:may be: established without owner consent in order
to fulflll that responmblllty The H-1 zone mcludes a strc-ng series of

....................................................................................................

.................

FESOUFCES

Office of Historic Preservation - All
rights reserved



DESIGNATION OF HISTORICAL RESOURCES

PROCEDURAL ISSUES

®"Notice to owner and
interested parties

="Public hearing
=Defined process
= Written findings

SAN FRANCISCO
HISTORIC PRESERVATION COMMISSION

Notice of Hearing
&

Agenda

Commission Chambers Room 400,
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4689

Wednesday, February 17, 2016
12:30 p.m.
Regular Hearing

Andrew Wolfram, President
Aaron Hyland, Vice President
Karl Hasz, Ellen Johnck, Richard S.E. Johns, Diane Matsuda, Jonathan Peariman

Commission Secretary
Jonas P. lonin

Office of Historic Preservation - All
rights reserved




PROCEDURES AND CRITERIA FOR THE

TREATMENT OF HISTORIC PROPERTIES

= As a commissioner, you
are preparing to review
a proposal to alter a
historic commercial
building. The project
would include repairs to
existing features, some
porch alterations and a
rear addition. How will
you determine if this
work is appropriate?
What will be in your
ordinance?

S FIK GROVE |
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WHAT PROPERTIES CAN THE
COMMISSION REVIEW?
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WHAT PROJECTS CAN THE COMMISSION

REVIEW?

Infill

<«
W
Q

~~~~~

e _*mu?~ N SN T 7 1 R
Demolition by neglect Rehabilitation Demolition
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WHAT ARE THE STANDARDS FOR REVIEW?

Substantive Due Process

mStandards need to be

Defined
Reflect local preservation goals fi 1L i w '
. .i"lli||'u‘11GLlld€ fd}“f B
Provide for due process Pmm%;bﬂmna
Ol'lﬁtmttlrlf'f

1 l' l chstnrm
Limlt adm|n|Strat|ve dlscretlon Hl@tOllt.Bulldmm

Result in predictable decisions

® Good to reference the SOl Standards
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DESIGN GUIDELINES

=0Objectives

mStatement of G 2
principles | Commerci

| Design Guidelines ¥

=Graphic examples

®Terms and
Definitions

Office of Historic Preservation - All
rights reserved



PROCEDURES FOR CERTIFICATES OF

APPROPRIATENESS

Procedural due process

= Applicable project type

m Basic Process

= Contents of Application

= Criteria/Standards

Office of Historic Preservation - All
rights reserved



CERTIFICATES OF APPROPRIATENESS

Level of Review - Delegated Authority

= WHO? 4
Administrative Staff
Preservation Commission [',
Other elected or appointed body : ‘

s } A0

By type of project
Size/Complexity of the project

Office of Historic Preservation - All
rights reserved



Code of Ordinances, § 32- 72 16 (Rewew and determmatren)
1. The Chief of Plan_nlng, or:his or her designee, shall review the
completed application within ten (1'0) werki’ng days: after receipt. If

32- ?2 15, the Chief of Plannlng shell approve the application and

notify the Heritage Resource Commission of such action. ;
------ 2. If, .in the judgment of the Chief of Planning, the proposed work: deee------;

not meet the standards, the Chief of Planning shall forward the - 5

appllcatlen to the Herltage Resource Cemmleelen fer its review and_

deCielen W|th|n 5|xt\; (60) daye after recelpt of the appllcetlen

Clt*;iIr of Pale Alto - ; ; 5 5 5 5
""" deE”DfD!‘dfﬂ’EhtéS"§"16"49 134

A mlner alteratlen ehall be eub]ect te revlew by the dlrecter for the :

------ purpose of- prevldlng cooperative and constructive information to the .-~ -
property owner about alternative methods of substantially complying 3
with the Secretary ef the Interlere Standarde A IT'IEIJDF alteratlen

Office of Historic Preservation - All
rights reserved



CERTIFICATES OF APPROPRIATENESS

Do your procedures look Or like this?
like this?

Office of Historic Preservation - All rights reserved



PUBLIC WELFARE v INDIVIDUAL
RIGHTS

“What is a Taking?

= Results from a regulation that deprives
landowner of all reasonable economic
value of property

“When does a Taking occur?
= Designation rarely = taking

" Less than highest and best use or
substantial diminution does not =
taking

= Historic conditions = reasonable
expectations of use of property

Office of Historic Preservation - All
rights reserved
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TAKINGS

PUBLIC WELFARE V INDIVIDUAL RIGHTS

Physical Takings Regulatory Takings
" Eminent domain =" When a general
= Just compensation governmental

regulation has the
unintended effect of
denying the owner a
reasonable economic
use of a property

Office of Historic Preservation - All
rights reserved



PENN CENTRAL TRANSPORTATION CO. V.

NEW YORK CITY

Whether a regulatory action that diminishes the value of a claimant’s
property constitutes a “taking” of that property depends on a three
part inquiry for analyzing a broad range of regulatory takings claims:

The economic impact of the regulation on the property-owner;

The effect of the regulation on the owner's distinct investment-backed expectation;
and

The character of the governmental action.

The opinion also established a rule requiring the reviewing courts look at
the effect om the entire property interest (parcel as a whole), not just the
part affected by the regulation in question.

Owners were not entitled to the so-called highest and best use, but rather
to a reasonable and beneficial use of the property.

Office of Historic Preservation - All
rights reserved



CONSIDERATION OF ECONOMIC EFFECTS

The family which owns a
historic building has
applied for a demolition
permit because otherwise
Y5 CEEVININGI keeping it would be an
MQT;E!'.L_) | “economic hardship.”
A The building is badly
Sl deteriorated as well.
How should you respond?
What will be in your
ordinance?

Office of Historic Preservation - All
rights reserved



CONSIDERATION OF ECONOMIC

EFFECTS

= Release valve

= Establish an evidentiary checklist

Enforcement of COA will cause
unusual and extreme economic hardship

Reasonable return
Bona Fide attempt to rent or sell property
Feasible or profitable alternative use

= Certificates of Economic Hardship

Office of Historic Preservation - All
rights reserved



CONSIDERATION OF ECONOMIC EFFECTS

-HARDSHIP-

San Francisco Pianmng Code § 1112. 1

(1):The amount pald for the property, :

(2): The date of purchase, the party from whom purchased and a -
description of the business or family relationship, if any, between the
“owner and the person from whom the property was purchased;

(3) The cost of any. |mprovements smce purchase by the appllcant and
date'incurred; :
- (4) The assessed value of. the Iand and |mprovem.e.nts thereon,....f .........
according to:the most recent assessments : : :

(5) Real estate taxes for the previous two years;

(7) AII appralsals obtalned within the previous five years by the owner
or applicant in connection with his or her purchase flnancmg or
ownership of the property; - :

(8):Any listing of the property for sale or rent pnce ‘asked and offers
received, if any;

(9): Any consideration by the owner for profltable and adaptlve uses for
‘the property, including renovation stud!es plans and b!ds...|f any;. and ......
(b) For income-producing property: :

(1) Annual gross mcome from the property for the prewous four years

four years :
(3) Annual cash flow for the prewous four years

Office of Historic Preservation - All
rights reserved



CONSIDERATION OF ECONOMIC
EFFECTS

= Waiver or reduction of permit fees
® Reduction in parking requirements
= Mills Act property tax abatement

" Non -compliance without variance
for adaptive reuse

= Grants, loans, revolving funds
® Education & Technical Assistance

Office of Historic Preservation - All rights reserved
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APPEALS

= Administrative resolution to
avoid litigation

= Produce record for review in
event of litigation

" Who can appeal?

=" What decisions can be appealed?
=" Who will respond to the appeal?
= What is the appeal process?

Office of Historic Preservation - All
rights reserved



APPEALS

g 'SHC‘.;I“H me I'It;ﬂ """"" f.f_'andma}*ks 'PFESE&‘W&HOH;' 'Ordfnahce; §1 5 124.'3$'0' -

The: decision of the Preservation Director shall be subject to appeal:to
. the [Design Review:and Preservation] Board pursuant. to. Article VIII. ...
herein. The decision of the:Board, including the decision of the Board
on an appeal from the Preservatlun Director, shall be subject to appeal

San Dlegn' Mum::'fpaf Coder § 123. 0203

"'The action of the HIStDrICEH Resources Board in the demgnatmn procesc
is final 11 business days following the decision of the Board unless an
appeal is filed with the City Clerk no later than 10 busmess days aﬁ:er
...the action. Gf the. Bca.r.d ....... ASPRTPPIN SETTRIPR. SERIRRTRIS SETTRIPR. SERIRRTRIS oo

Office of Historic Preservation - All
rights reserved



ENFORCEMENT

®" Penalties for non-compliance need
to outweigh the “benefits”

" Remedies for non-compliance
Fines
Injunctive relief to stop illegal
demolition and enforce ordinance
Receiverships & entry onto land to
correct
Forced reconstruction
Loss of further entitlement
Limit size of hew project not to
exceed what was demolished

Office of Historic Preservation - All
rights reserved



ENFORCEMENT

-MAINTENANCE & UPKEEP OF HISTORIC
PROPERTIES-

® Administration should be uniform, efficient,
practical
Avoid burdensome procedures
Sensitivity to Procedural Requirements
Maintenance Requirements |
Demolition by Neglect
Public Safety Exclusion

= Affirmative maintenance

requirements
State Historical Building Code

Office of Historic Preservation - All
rights reserved



ENFORCEMENT

-LOSS OF FURTHER ENTITLEMENT-

City of Palo Alto, Section 16.49.090 (a)(4)

Restriction on Development. Alteration or demolition of a
historic structure in violation of this chapter shall eliminate the
eligibility of the structure's lot for any transfer of development
rights, pursuant to the Palo Alto Comprehensive Plan, and such
lot, if it is the site of an unlawfully demolished historic
structure from which development rights have been transferred,
shall not be developed in excess of the floor area ratio of the
demolished structure for a period of twenty years from the
unlawful demolition.

Office of Historic Preservation - All rights reserved



ENFORCEMENT

FINES

Freshn Cf;de of Ofdfnances § 13. #23 ( Ch«fﬂ and Cﬁmina! Penaltie$)

It shall be unlawful for any person to permit or maintain-violations of any -
of the provisions of this article by undertaking the alteration, grading,
removal, demolition or partial demolition of an Historic Resource or a

obtaining the written approval of the: Specialist, Commission or Council
as provided ih this article, or'to defy any order or decision rendered by
the Specialist, Commission or Council. Any violations of this article may

....................................................................................................

penalty imposed shall be up to $10,000 for each violation. As part of

any enforcement proceeding; violators may be required to reasonably -
restore the building, structure, object, or site to its appearance or
condition prior to the violation, under the guidance of the Development

Office of Historic Preservation - All
rights reserved



DEFINITIONS

= Use terms and definitions
shared by National Register,
California Register, and CEQA
to promote better understanding

®"Thorough and complete definitions needed to
sustain judicial challenge
What is a demolition?
What is a locally designated property?

Office of Historic Preservation - All
rights reserved



SEVERABILITY

Danville Section 5. Severability

If any section, subsection, subdivision, paragraph, clause or
phrase in this ordinance, or any part thereof, is for any reason
held to be invalid or unconstitutional, such decision shall not
affect the validity of the remaining sections or portions of this
ordinance or any part thereof.

Office of Historic Preservation - All rights reserved
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CALIFORNIA OFFICE OF HISTORIC
PRESERVATION

(916) 445-7028
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